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I PRELIMINARY STATEMENT

The San Diego County Water Authority (SDCWA) filed a
joinder to the remand/dismissal Motion filed by the‘ United States, and
provides this short reply énly with respect to the air quality issues
raised by Appellant Desert Citizens Against Pollution (DCAP) in its
opposition. SDCWA further joins in the replies of the United States
and by the Imperial Irrigation District (“IID”).

In 1its case in chief, DCAP argued, based merely on an
unfounded assumptions, that applicable local air quality regulations
would be ignored during the construction of the All American Canal |
Lining Project (“AACLP”). Here, in its responses to United States’s
Motion for Remand, For Dismissal of Counts 5-8 and Vacatur of
Injunction Pending Appeal Due to Mootness, DCAP makes the same
claims. However, DCAP goes even further. They frame their
argument in an accusatorial tone asserting, inter alia, that IID and
SDCWA will move forward with the AACLP and ignore all air
quality related regulations. By doing so, DCAP claims IID and
SDCWA woulci purposely subject minority communities near
AACLP to all manners of airborne hazards. There is no basis for any

of the assertions made by Appellant.
1



It is of interest that iﬁ the case in chief, DCAP took the position
that the Final Environmental Impact Statemeﬁt (FEIS) and the
Supplemental Information Report (SIR) were inadequate and
improper because they merely stated that all applicable air quality
permits would be obtained from the Imperial County Air Pollution
Control District ICAPCD) and that ICAPCD Rules must be followed.
SDCWA, in it reply brief, demonstrated that this was more than
adequate, as the necessary ICAPCD permits’ operational requirements
were nét only extensive, but would cover all the issues of concern
raised by DCAP specifically as to the PM-10" issues. DCAP now
asserts that it would be a travesty if those rules were not followed,
based on their apparent assertion that, given the passage of Pub.L.No.
109-432 (“PL 109-432”) all laws, including the ICAPCD Rules, can
be ignored.

SDCWA must point out that not only do the contracts between
IID and its contractors to perform the construction of the AACLP
require that the ICAPCD Rules Ee followed, but that Water Code

Section 12565(b), which provides for the funding by the State of

'PM-10 is the commonly used abbreviation for particulate matter less
than 10 microns in size.



California for the AACLP, also requires adherence to the ICAPCD
Rules. Lastly, IID’s Board of Directors publicly reaffirmed in 2006
that the ICAPCD Rules would be followed as well.

Appellants’ arguments as to the alleged air quality impacts of
construction under PL 109-432 are not only inflammatory, but they
have no basis in fact or law either.

II. ARGUMENT

In October 2003, this Court ordered the EPA to reclassify the
Imperial Valley as a “serious nonattainment area” for PM-10, Sierra

Club v, EPA, 346 F.3d 955, 963 (Sth Cir. 2003). The EPA did so in

August 2004°. In response to this reclassification, the ICAPCD
adopted more stringent requirements to contrpl PM-10. (6ER 00972)
In November 2005, ICAPCD adopted a new set of standards for
controlling PM-10 emissions. (6ER 00972.) The ICAPCD Rules and
Regulations Revised November 8, 2005 (“ICAPCD Rules”) contain
detailed air quality mitigation provisions for construction activities

(for example: limitations on visible dust emissions opacity, timing and

2 See “Finding of Failure to Attain and Reclassification to Serious
Nonattainment; Imperial Valley Particulate Matter of 10 Microns or
Less”, 69 FR 48792.



frequency of watering activities, phasing to control dust, dust control
plan requirements). As an example, ICAPCD Rule 801 discusses
mitigation measures for construction and earthmoving activities, and
ICAPCD Rule 805 discusses the use of paved and unpaved roads.
(6ER 00972-00973.) .There is also a requirement that the ICAPCD
must review all applicable plans and determine compliance in order to
- issue a permit. (ICAPCD Rule 201.) A permit must contain language
requiring the permittee to “be in compliance with all applicable
federal, state and local agencies.” (ICAPCD Rule 115(C).) Failure to
abide by these requirements subjects the permittee to enforcement
actions, administrative fines, and even required abatement. (ICAPCD
Rules 104, 105, 106.)

In July 2006, the IID Board of Directors approved an
Addendum to the Final EIS/EIR and Amendment to Environmental
Commitment Plan (Exhibit A to Declaration of Michael L. King,
2SER 000356, Doc. 199, “Addendum™). IID, as lead agency under the
California Environmental Quality Act (Cal. Pub. Resources Code
section 21000, et seq) issued the Addendum in order to amend and
supplement the 1994 Final EIS/EIR and its 2004 Environmental

Commitment Plan. The Addendum addressed the designation of the
4



Imperial Valley as a serious nonattainment area for PM-10 and the
ICAPCD’s resulting adoption of more stringent PM-10 emissions
regulations. The Addendum again reiterates what IID had earlier
committed to undertake — that, in the AACLP, it would implement all
then current ICAPCD rules and regulations regarding PM-10
emissions.

Additionally, the specifications in the IID’s contracts for the
AACLP require that all contractors comply with the ICAPCD Rule :
800 on fugitive dust. (Declaration of Michael L. King, 2SER 000356,
Doc. 199.) Furthermore, “IID’s own contract specifications are even
more restrictive than Rule 800...No earthen material may be moved
without being moisture conditioned to +/- 2% of optimum moisture
content, and all access and haul roads must be kept moist at all times.”
(Id.) There has never been any contradiction of this in the record.

Finally, the funding for this project came from the State of
California. California Water Code Section 12565 sets for the purpose
and other considerations for the 'cornmitment of funds and further
states:

“The two hundred million dollars... made

available...may be expended solely for the
lining of the All American Canal and the
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Coachella Branch of the All American Canal
and only if all of the following requirements
have been met. (b) Environmental
documentation and permits required by
[CEQA], [NEPA] and any other applicable
state and federal envirommental laws are
approved and certified for [AACLP] or the
Coachella  Branch  Lining  Project.”
California Water Code Section 12565(b).
(Emphasis added).

DCAP and CDEM assert that because of the passage of PL 109-
432 the AACLP will proceed without adherence to the ICAPCD
Rules. To the contrary as described abox}e, IID and its contractors
have committed by contract, independent of the Secretary’s
obligations, by contract to comply with the ICAPCD Rules.
Secondly, the IID Board of Directofs have reaffirmed this
comumitment in a public forum. Finally, California Water Code
Section 12565(b) makes it patently clear that if, at the very least,
" California environmental laws are not carried out, there will be no
funding for the AACLP. The ICACPD Rules are clearly included
within this broad net set forth by the California Legisiature.

III. CONCLUSION

Based on the reasons described above, Appellant’s allegations

as to the air quality impacts of PL 109-432 are unfounded.



Dated: January 30, 2007

Respectfully submitted,

HATCH & PARENT
DANIEL &’ SC
By:

TEVENL.HOCH M —

COTT S. SLATER

OBIN L. LEWI
C LEY STRICKLAND
Attorneys for Defendant-Intervenor-
Appellee SAN DIEGO COUNTY
WATER AUTHORITY



CERTIFICATE OF WORD COUNT
(Cal. Rules of Court, Rule 14(c)(2))

The text of this SAN DIEGO COUNTY WATER
AUTHORITY’S REPLY AND JOINDER TO UNITED STATES
AND IMPERIAL IRRIGATION DISTRICT’S REPLY BRIEF TO
APPELLANTS’ OPPOSITION TO UNITED STATES’ MOTION
FOR REMAND FOR DISMISSAL OF COUNTS 5-8 AND FOR
VACATUR OF INJUNCTION PENDING APPEAL DUE TO
MOOTNESS consists of 1,128 words as counted by the Microsoft

| Word word-processing program used to generate the brief.

Dated: January 30, 2007 HATCH & PARENT

. )
Steven\L.. Hich™ (
S@Sla’c@r U
Robin L. Lewis
C. Wesley Strickland
Attorneys for Defendant-Intervenor-
Appellee SAN DIEGO COUNTY

WATER AUTHORITY



CERTIFICATE OF SERVICE

The undersigned is a citizen of the United States and resident of
the State of California, is over the age of eighteen and is not a part to
the within action.

The foregoing SAN DIEGO COUNTY WATER
AUTHORITY’S REPLY AND JOINDER TO UNITED STATES
AND IMPERIAL IRRIGATION DISTRICT’S REPLY BRIEF TO
APPELLANTS’ OPPOSITION TO UNITED STATES’ MOTION
FOR REMAND FOR DISMISSAL OF COUNTS 5-8 AND FOR
VACATUR OF INJUNCTION PENDING APPEAL DUE TO
MOOTNESS was served this date by placing a copy in the United

States mail, with postage prepaid thereon, addressed to:

Ernest Slome, Esg. R. Gaylord Smith, Esq.

Sheri M. Schwartz, Esq. Lewis, Brisbois, Bisgaard & Smith
Lewis, Brisbois, Bisgaard & Smith LLP LLP

400 South Fourth Street, Suite 500 550 West “C” Street, Suite 800
Las Vegas, NV 89101 San Diego, CA 92101
schwartz{@]bbslaw.com smith@lbbslaw.com

eslome(@lbbslaw.com

Tel: 619/233-1006

Tel: 702/893-3383 Fax: 619/233-8627
Fax: 702/893-3789 Attorneys for Consejo de Desarrollo
Attomeys for Consejo de Desarrollo Economico de Mexicali

Economico de Mexicali



Jay F. Stein, Esq.

Stein & Brockman PA

460 St. Michael’s Drive, Suite 603
Santa Fe, NM 87505
jfstein@newmexicowaterlaw.com

Tel: 505/983-3880

Fax: 505/986-1028

Attorneys for Consejo de Desarrollo
Economico de Mexicali

Kevin R. Stolworthy, Esq.

Jones Vargas

3773 Howard Hughes Parkway, 3rd Fl.
South

Las Vegas, NV 89109
KRS@jonesvargas.com

Tel: 702/862-3300

Fax: 702/737-7705

Attorneys for Central Arizona Water
Conservation District

Douglas K. Miller, Esq.
General Counsel

Central Arizona Project
P.O. Box 43020

23636 North Seventh Street
Phoenix, AZ 85080-3020
dkmiller(@cap-az.com

Tel: 623/869-2366
Fax: 623/869-2412

Attorneys for Central Arizona Water
Conservation District

10

William Snape, Esq.

5268 Watson Street NW
Washington, DC 20016
billsnape(@earthlink.net

Tel: 202/537-3458
Fax: 202/537-3458
Attorneys for Citizens United for

Resources and Environment
(“CURE"™)

Gideon Kracov, Esq.

801 South Grand Ave., 18th Floor
Los Angeles, CA 90017
gk@gideonlaw.net

Tel: 323/629-2071

Fax: 323/623-7755
Attorneys for Desert Citizens
Against Pollution (“DCAP”)

Virginia S. Albrecht, Esq.
John J. Rhodes III, Esq.

"Karma B. Brown, Esq.

Hunton & Williams LLP

1900 K Street N.W.
Washington D.C. 20006-1109
valbrecht@hunton.com

jrthodes@hunton.com
kbbrown@hunton.com

Tel: 202/955-1500
Fax: 202/778-2201

Attorneys for Central Arizona Water

Conservation District



James H. Davenport

Special Deputy Attorney General
Jennifer T. Crandell

Senior Deputy Attorney General
555 East Washington, Suite 3100
Las Vegas, NV 89101-1048

jdavenport@ecrc.nv.gov
Jtcrande@ag.state.nv.us

Tel: 702/486-2689
Fax: 702/486-2695

Attorneys for State of Nevada and ifs

Colorado River Commission of Nevada

John J. Entsminger, Esq.

Deputy General Counsel

James Taylor, Esq.

Deputy General Counsel

Southern Nevada Water Authority
1001 South Valley View Boulevard
Las Vegas, NV 89153
johnentsminger@lvvwd.com
jamestaylor@lvvwd.com

Fax: 702/258-3268

Attorneys for Southern Nevada Water
Authority

11

Kathy Robb

David J. DePippo
Hunton & Williams LLP
200 Park Avenue

New York, NY 10166
krobb@hunton.com
ddepippo@hunton.com

Tel: 212/309-1000
Fax: 212/309-1100

Attorneys for Central Arizona Water
Conservation District

Daniel D. Bogden

United States Attorney

District of Nevada

Blaine T. Welsh

Assistant United States Attorney
Lloyd George Federal Building
333 Las Vegas Boulevard South,
Suite 5000

Las Vegas, NV 89101
Blaine.welsh@usdoj.gov

Fax: 702/388-6787

Attorneys for Federal Defendants
(USA)



Stephen M. Macfarlane

United States Department of Justice
Environment & Natural Resources
Division

Natural Resources Section

501 “I” Street, Suite 9-700
Sacramento, CA 95814

Stephen.Macfarlane@usdoj.gov

Fax: 916/930-2210 _
Attorneys for Federal Defendants (USA)

Joseph R. Membrino, Esq.

Hall, Estill, Hardwick Gable, Golden &
Nelson

1120 20th Street, N.'W.

Suite 700, North Building

Washington D.C. 20036-3406
jmembrino@hallestill. com

Fax: 202/973-1212

Attorney for La Jolla, Rincon, San
Pasqual, Pauma and Pala Bands of
Mission Indians

Anthony D. Guenther, Esq.
Andrew P. Gordon, Esq.
McDonald Carano Wilson LLP.
2300 West Sahara Avenue

No. 10, Suite 1000

Las Vegas, NV 89102
aguenther@mcdonaldcarano.com

agordon{@mecdonaldcaranc.com

Tel: 702/873-4100
Fax: 702/873-9966
Attorneys for Imperial Irrigation District

12

S. Jay Govindan
United States Department of Justice -
Environment & Natural Resources
Division

Wildlife & Marine Resources
Section

Ben Franklin Station, P.O. Box 7369
Washington, D.C. 20044-7369

Jay.Govindan@usdoj.gov

Fax: 202/305-0275
Attorneys for Federal Defendants
(USA)

David A. Hombeck, Esq.
1675 Lakeside Drive
Reno, NV 89509

davidhornbecklaw(@msn.com

Tel: (775) 323-6655
Fax: 775/322-0223

Attorney for La Jolla, Rincon, San
Pasqual, Pauma and Pala Bands of
Mission Indians

~ John P. Carter, Esq.

William H. Swan, Esq.
Horton, Knox, Carter & Foote
895 Broadway, Suite 101

El Centro, CA 92243
jecarter@hkcf-law.com

whswan(@aol.com

Tel: 702/482-9651

Fax: 702/370-0900

Attorneys for Imperial Irrigation
District



David L. Osias, Esq.
Mark J. Hattam, Esq.

Allen, Matkins, Leck, Gamble Mallory

& Natsis, LLP

501 West Broadway, 15th Floor
San Diego, CA 92101-3541
dossias@allenmatkins.com
mhattam@allenmatkins.com

Fax: 619/233-1158

Attorneys for Imperial Irrigation District

Sydney Bennion, Interimn General Counsel

Adam Kear, Deputy General Counsel
Metropolitan Water District of Southern
California

700 N. Alameda Street

Los Angeles, CA 90012
akear@mwdh2o0.com

sbennion@mwdh20.com

Fax: 213/217-6950

Attorneys for The Metropolitan Water
District of California

James P. Lough

Steven E. Boehmer

Jennifer M. Lyon

McDougal, Love, Eckis, Smith,
Boehmer & Foley

460 North Magnolia

El Cajon, CA 92020
Jlough@mclex.com
Sboehmer@mclex.com
Jlyon@mclex.com

Fax: 619/440-4907
Attorneys for the City of Calexico

13

Nancy L. Allf, Esq.

Josh M. Reid, Esq.

Parsons, Behle & Latimer

411 West Bonneville Avenue, Suite
300

Las Vegas, NV 89101
jreid@parsonsbehle.com

nallf@parsonsbehle.com

Tel: 702/384-3877

Fax: 702/384-7057

Attorneys for The Metropolitan
Water District of Southern California

Linus Masouredis

Deputy General Counsel
1121 L Street, Suite 900
Sacramento, CA 95814-3974

Imasouredis@mwdh2o.com

Fax: 213/576-5313

Attorneys for The Metropolitan
Water District of Southern California

James D. Hibbard, Esq.
Bullivant Houser Bailey, P.C.
3980 Howard Hughes Parkway,
Suite 550 '

Las Vegas, NV 89109

Fax: 702/650-2995

Attorneys for San Diego County
Water Authority



Gregg Allen Houtz, Esq.

William Patrick Schiffer, Esq.
Arizona Dept. of Water Resoures
3550 North Central Avenue, 4th Floor
Phoenix, AZ 85012-2105

gahoutz@azwater.gov
wpschiffer@azwater.gov

Tel: 602/771-8472

Fax: 602/771-8683

Attorneys for Arizona Department of
Water Resources

Mary E. Hackenbracht

Attorney General — State of California
1515 Clay Street, 20th Floor

P.O. Box 70550

Oakland, CA 94612-0550

maryhackenbracht@doj.ca.gov

Fax: 510/622-2270
Attorneys for State of California

Clifford T. Lee

Attorney General State of California
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102
Cliff.lee@doj.ca.gov

Fax: 213/897-2802
Attorneys for State of California

14

Gary A. Pulliam

Assistant Chief Solicitor General
555 East Washington Ave., # 3900
Las Vegas, NV 89101
gapullia@ag state.nv.us
swsmallw(@ag.state.nv.us
embamwe(@ag.state.nv.us

Tel: 702/486-3655
Fax: 702/486-3768

Attorneys for State of California

William Jenkins

Deputy Attorney General
Department of Justice

Attorney General's Office

455 Golden Gate Ave, Suite 11000
San Francisco, CA 94102-7004

William,jenkins@doj.ca.gov

Tel: 415/703-5527
Fax: 415/
Attorneys for State of California

Kara Gillon )
824 Gold Avenue SW
Albuquerque, NM 89102

kgillon@defenders.org

Tel: 505/248-0118

Attorneys for Defenders of Wildlife
*(By mail only)



Sue Ellen Woolridge

Assistant Attorney General

U.S. Department of Justice
Environment & Natural Sources
Division

999 18th Street

North Tower

Denver, Colorado 80027

Fax: 303/312-7329
Attorneys for United States of America

David C. Shilton

John Smeltzer

U.S. Department of Justice
Environment & Natural Sources
Division

P.O. Box 23795

L’Enfant Plaza Station
Washington D.C. 20026-3795

John.smeltzer@usdoj.gov

Fax: 202/353-1873
Atiorneys for United States of America

Sheldon H. Sloan, Esq.
11111 Santa Monica Boulevard, # 230
Los Angeles, CA 90025

Tel: 310/268-0622
Fax: 310/268-2450

Attorney for Federal Government of
Mexico,
Secretaria De Relations Exteriors

15

Robert Snow

Office of the Solicitor

Division of Land & Water Resources
1849 C Street NW — MS 6412
Washington, D.C. 20240

Tel: 202/208-5373
Fax: 202/219-1792
aacsuit@usbr.gov

Robert L. Gulley

U.S. Department of Justice
Environment & Natural Resources
Division

10th Street & Pennsylvania Ave.,
NwW

Washington D.C. 20530

Attorneys for United States of
America

Roberto Vera Avar

Undersecretary of State of Legal
Matters

The State of Baja California, Mexico
Calzada Independencia 994

Centro Civico

Mexicali, Baja California

Tel 01155-686-558-1087

Attorney for The State of Baja
California, Mexico



Matt McKeown, Acting Assistant
Attorney General
United States Department of Justice

Environment & Natural Resources Div.

P.O. Box 23795
Washington, DC 20026-379

Attorneys for United States of America

Stuart Somach

Somach, Simmons and Dunn
Hall of Justice Building

813 Sixth Street, Third Floor
Sacramento, CA 95814-2403

Tel: (916) 446-7979
Fax: (916) 446-8199

Attorneys for State of Arizona

Mark St. Angelo, Esq.

- Barbara E. Karshmer, Esq.

Karshmer & Associates
2150 Shattuck Avenue, Suite 725
Berkeley, CA 94701

Tel: (510) 841-5056
Fax: (510) 841-6167

Attorneys for La Jolla, Pala, Pauma,
Rincon, and San Pasqual Bands of
Mission Indians

I declare under penalty of perjury that the foregoing is true and

correct, and that this Certificate was executed in Los Angeles,

California, on January 30, 2007.

Hogerl(

IVY ﬁ cﬁm f

LA 11784 v4A:007710,0024

16



